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Statement of the Case 

I 

The defendant in error, herein called the land¬ 
lord, commenced summary proceedings in th^ Mu¬ 
nicipal Court of the District of Columbia, whjerein 
it sought possession of real estate occupied by the 
plaintiff in error, herein called the tenant, alleging 
that the tenant was in possession claiming tender 
the defaulting grantor in a deed of trust given to 
secure a debt; the property having been sold at 
auction, purchased by the landlord who received 
a conveyance from the trustees under the de^d of 


i 



trust. The tenant interposed the sole defense 
that she was lawfully in possession as a tenant at 
will and that her tenancy had not been determined 
by the service of a written notice to quit as re¬ 
quired by law. The Court below entered judg¬ 
ment for possession on the ground that the de¬ 
fense was insufficient. The ruling of the court was 
based on the fact that Sec. 20 applied and not that 
Sec. 20 repealed Sec. 1036 as claimed by plain¬ 
tiff in error. 


Argument and Authorities 


Sec. 20 of the Code provides for the summary 
removal of a grantor in a deed of trust to secure 
a debt or one claiming under him who shall un¬ 
lawfully detain possession of real estate after a 
sale under the trust. 

Sec. 1036 of the Code defines an estate at will 
as one held by the joint will of lessor and lessee, 
and which estate mav be terminated at anv time, 
but which estates shall only exist or be created bv 
express contract, with the proviso that in case of a 
sale of real estate under a deed of trust and a 
conveyance to the purchaser, the grantor in the 
deed of trust, or those in possession claiming un¬ 
der him, shall be held and construed to be tenants 
at will. 

Sec. 11 £tt*of the Code provides for die termina¬ 
tion of a tenancy at will bv a thirty day's notice 

% • « v 

in writing. 

The tenant contended in the court below, as she 
contends here, that Sec. 1036 applies to her case: 
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that is to say that she is a tenant at will amt en¬ 
titled to a thirty days' notice to quit. The land¬ 
lord contends that the case falls within the [pro¬ 
visions of Section 20 requiring no notice to qujt. 

There is no inconsistency in the two sections. 
Section 20 applies to an unlawful possession, i and 
the mortgagor whose estate has terminated, (Occu¬ 
pies the mortgaged property unlawfully. Secjtion 
1036 contemplates a case where the mortgagee, or 
his successor, suffers or permits the mortgagor to 
retain possession, in which case an implied [ten¬ 
ancy arises which the court holds and construes to 
be a tenancy at will. 

It was not the intention of the legislature to[ im¬ 
pose upon the purchaser at the mortgage sale a 
tenancy at will, nor to constitute every holdbver 
of mortgaged premises a tenant at will, nor to jcre- 
ate a tenancy against the will of the landlord; 

Under the act to regulate proceedings betwfeen 
landlord and tenants in the District of Columbia, 
approved July 4, 1864, chapter 243, sec. 2,[the 
summary proceedings before justices of the pgace 
for the recovery of the possession of real estjate, 
did not cover the case of a defaulting grantor 
under a deed of trust. 

On February 21, 1898, the case oiWdlvs v. Eas¬ 
tern Trust & Banking Company, 7$U. S. ^95, 
was decided. This case came up on certiorari to 
the Court of Appeals of the District of Columbia 
and involved a landlord and tenant proceeding 
under the Act of July 4, 1864. It was held tjhat 
the summary proceedings under the act could not 
be maintained unless the conventional relatiorj of 
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landlord and tenant existed between the parties 
and that such relationship did not exist between 
mortgagor and mortgagee. 

On March 3, 1901, an act to establish a Code 
of Law for the District of Columbia, 31 Stat. L. 
1189, was passed and included section 20 which 
regulated proceedings between landlord and ten¬ 
ant. The statute for the first time covered the 
case of the defaulting grantor under a deed of 
trust. Bv the same act section 1CB6 was enacted 
construing the relationship between the defaulting 
grantor under a deed of trust and the purchaser at 
the foreclosure sale. 

On April 19, 1920, there was enacted an act 
amending the act of March 3, 1901 (41 Stat. L. pt. 
1, page 555), but section 20 was changed only 
insofar as it transferred jurisdiction from the jus¬ 
tices of the peace to the Municipal Court of the 
District of Columbia. Section 1036 was un¬ 


changed. 

Had any inconsistency existed in sections 20 
and 1036, the apparent inconsistency would have 
been removed by the act of April 19, 1920, nearly 
twenty vears after the enactment of sections 2 ) 
and 1^36. by a single act of Congress. 

Section 20, so far as it relates to the question at 
bar, is summarized as follows: 


Whenever anv 



rantor 


in a deed 


of trust to secure a debt, shall unlawfully de¬ 
tain the possession of the real property con¬ 
veyed after a sale thereof under such deed of 
trust * * * it shall be lawful for any justice of 
the peace, * * *. (Italics added.) 




Section 1036: 


That in case of a sale of real estate urjcler 
::: * * deed of trust * * *, and a conveyance 
thereof to the purchaser, the grantor in such 
* deed of trust * * shall be held and Con¬ 
strued to be tenants at will, * * (Italics 

added.) 

i 

Under section 20, the possession is unlaitifnl 
and the possession may be summarily restored. 
Under section 1036, the defaulting grantor, ilj he 
remains in possession with the assent of the pur¬ 
chaser at the sale, becomes, as to the purchaser, a 
tenant at will, since the court holds and conxtidiex 
the new relationship as a tenancy at will. 

A similar situation arises where a tenant i for 
years remains in possession after his term jhas 
ended. Section 1218 provides: 


i 

When real estate is leased for a certain 
term no notice to quit shall be necessary, jbut 
the landlord shall be entitled to the posses¬ 
sion, without such notice, immediately upon 
the expiration of the term. 

i 

i 

Such tenant may be removed under section!20, 

* 

which provides: 

i 

j 

* or whenever any tenant shall unlaw¬ 
fully detain posession of the property leaked 
to him, after his tenancy therein has expired : 

However, if the tenant remains in possession of 
the property leased with the assent of the lapd- 


(i 


lord, a new relationship arises which is covered 

bv section 1034: 

%■ 

where a tenant for years, after the ex¬ 
piration of his term, continues in possession 
and pays rent and flic like , * * * shall be 
deemed estates by sufferance. (Italics added.) 

And under section 1034 a tenancy bv suffer- 

ance mav only be terminated bv written notice to 
%> %/ 

quit. 

Prior to the enactment of the last cited sections 
of the code relating to tenancies at sufferance, Sec¬ 
tion 680 of the Revised Statutes of the United 
States relating to the District of Columbia, ap¬ 
plied. It provided: 

That a tenancy at will shall not arise or be 
created without an express contract or letting 
to that effect, and all occupation, possession, 
or holding of any messuage or real estate with¬ 
out express contract or lease, or by such con¬ 
tract or lease the terms of which have ex¬ 
pired, shall be deemed and held to be tenan¬ 
cies by sufferance. (Italics added.) 

This did not convert every tenant for years 
whose term had expired into a tenant by suffer¬ 
ance, according to the construction placed on the 
statute in Senimes & Barbour s Case*, 14 Court of 
Claims reports, 493-508. Here it was held: 

It is not the purpose of the statute to change 
the contracts which parties have made for 
themselves. It is not intended to turn tenan- 



cies for a year into tenancies for thirtjeen 
months; nor to enable the tenant who renits a 
building for one month, by the mere aci of 
holding over, to change his lease into a lease 
for two months. In other words, we have 
no doubt that the statute leaves unimpaired 
the landlord’s common law right of ousting 
the tenant or bringing ejectment at the ex¬ 
piration of the lease. 

But in cases where the tenant holds Over 
with the assent of the landlord—cases which 
at common law would have been tenancies at 
sufferance—the statute takes away the land¬ 
lord’s common law right of an election hnd 
turns such cases into what the common law 
would have called tenancies at will; and these 
the landlord may, and may only, terminate 
by giving the notice to quit in the form and 
manner prescribed by the second section. 

Bliss v. Duncan , 44 App. D. C. 93, thoughj re¬ 
lied upon by the tenant, in fact supports the con¬ 
tention of the landlord. In that case the landlord 
served upon the tenant a thirty days’ notice to 
quit and commenced the summary proceedings 
only after the expiration of the notice. “While jthe 
notice was pending, the landlord permitted |the 
tenant to remain in possession, and the tenant be¬ 
came, by virtue of the notice to quit itself, ten|ant 
of the purchaser at the foreclosure sale. 

Thei*e is no force to the contention of the tenjant 
that section 20 is invoked only after the notice to 
quit mentioned in section 1036 has been given, c^nd 
that the reference in section 20 to the grantor in 
the deed of trust should be taken to mean after 


such grantor has been given notice to quit as pro¬ 
vided by section 1036, for section 20 does not in- 
voke the summary proceedings after the expira¬ 
tion of the notice, but after the sale or foreclosure. 

Section 20 provides: 


“Whenever anv grantor ::: :: shall unlaw- 

fully detain the possession of real property 
::: * after a sale thereof * or a fore¬ 
closure (Italics added.) 

Moreover if the person in possession is right¬ 
fully in possession under section 1036, that is with 
the assent - of the purchaser, and thus becomes a 
tenant at will, then, after the expiration of the 
notice to quit section 20 is invoked under the pro¬ 
visions: 


“Whenever anv tenant shall unlawfully de- 
tain possession of the property leased to him, 
after his tenancy therein has expired.” 

Therefore the unlawful possession necessary to 
invoke section 20 is after the sale, in the case of 

i 

the grantor who is in possession unlawfully, and 
after the notice to quit has expired, in the case of 
the grantor who remains in possession with the 
assent of purchaser. 

It follows that the Court below was right in en¬ 
tering judgment for possession for the landlord 
under section 20 of the Code and the judgment 
should therefore be affirmed. 

Respectfully submitted, 

JACOB HALPER, 
Attorney for Defendant in Error. 



